Building and Zoning Department

41 City Hall Place

Plattsburgh, NY 12901

Ph.: 518 563 7707

Fax: 518-563 6426

Email: buildinginspector@cityofplattsburgh-ny.gov

[
Plattsburgh

PROCEDURE IN APPEALING THE ZONING ORDINANCE
CLASS B VARIANCE

DEADLINE FOR FILING APPLICATION

ZONING BOARD MEETING DATE

The Zoning Board of Appeals has been empowered to hear and decide all appeals to the Zoning
Ordinance and to do so the Board holds public meetings once a month.

The attached appeal application must be completely filled out and returned to the office for
action by the Zoning Board of Appeals at their monthly meeting. The filing fee for said application is
as follows:

One and Two-family dwellings - $ 75.00
Multiple Dwellings $150.00
Commercial Properties $150.00

All checks should be made payable to the "City Chamberlain”. In order for your appeal to
be heard in the same month you apply, the appeal form and fee must be received by this office three
weeks prior to the scheduled meeting of the Zoning Board of Appeals. All applicants or their
representatives should attend the Zoning Board of Appeals Public Meeting of their appeal to answer
any questions the Board may have regarding their request.

In filling out the form, please be specific and supply the Zoning Board of Appeals with all the
necessary information requested on the form. If you are requesting a variance from the ordinance, you
must detail why the literal enforcement of the ordinance will produce an undue hardship, while the
variance requested will adhere to the spirit of the ordinance and do substantial justice. Financial
disadvantage to the property is no proof of hardship within the purpose of zoning. In addition to the
above, an applicant must submit adequate drawings and a site plan of all requests, which will involve
any construction, alterations, or physical change of their property. THIRTEEN (13) copies of the
entire packet including drawings, site plans and the original application are required (we
recommend the plans be approved before the THIRTEEN (13) copies are made).

Before the Zoning Board of Appeals may hear and decide your appeal, this office must first:

1. Publish the request in three successive issues of the Press-Republican newspaper not less
than five (5) nor more than ten (10) days before the hearings.

2. Notify, by letter, all adjoining property owners of your request
This office is responsible for implementing the above requirements.

If there are any questions, please contact this office.
Thank you for your cooperation.



Building & Zoning Dept.
41 City Hall Place

- Plattsburgh, New York 12901
Ph: 518-563-7707
Plattsburgh Fax: 518-563-6426
Email: buildinginspectori@citvofplattsburgh-ny.gov
USE AREA —  Sup
CLASS A VARIANCE CLASS B VARIANCE SPECIAL USE PERMIT
Date: Appeal No.:

An application is hereby made to the Zoning Board of Appeals pursuant to the City of Plattsburgh Zoning Ordinance for a
variance to allow the property use as herein described.

Applicant:

Applicant’s Address:

Telephone No.:

Parcel Identification:

Location of Request:

Property Owner:

Request Description:

Zoning District:

Section Appealed:

Previous Appeal: No.: Date:

Identify Applicant’s Right to Apply for Variance:

Ownership: Long Term Lease: Contract To Purchase:
Other (Please Explain):

Applications for Zoning Variances must be accompanied by:
13 copies of existing and proposed site plan plus original application.
13 copies of existing and proposed floor plan.

The Zoning Board of Appeals may impose reasonable conditions and restrictions on the grant of area and use
variances provided they are directly related to and incidental to the proposed use of the property. Such conditions
shall be consistent with the spirit and intent of the zoning law, and shall be imposed for the purpose of minimizing
any adverse impact such variance may have on the neighborhood or community.

*

Signature (Owner/Applicant) Notary Public

Print First and Last Name

*Signatures other than Property Owner require a Letter of Authorization to apply.
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STANDARDS COF PROOF - ARER VARIANCE
A. The applicant for an area variance is not entitled to an area variance unless he

has furnished competent (v f to satisfy the "practical difficulty standar.i” 1454 that
the variance, if granted will not alter the essential character of the neighilLrhood.

In order to satisfy the practical difficulty standard,the spplicant must prove
that the Zoning Ordinance as it applies to his land c.cires significant economic injury
and that the variance, if granted, will not produce a substantial change in the
character of the neighborhowd. The courts of this state hold that "significant
economic injury cannot be established except by dollars and cents proof which includes:

1. The original purchase price of the premises. _ :
2. The current market value of the premises without an area variance.
3. The projected market value of the premises with the variance having been granted."

"Projected market value" in item 3 does not include any cost of valuation for
the proposed construction. It includes only the current market value without any
variance plus the "value of the right tu Luild." The "value of the right to build"
may be said to be the "value of the building permit”. How much more valuable is the
entire property with a building permit allowing the future construction of the proposed
work?  Projected market velus which includes the value of the work to be construcited
will be rejected.

Projected market value can be best shown by the in-person testimony of a real
estate appraiser who is present at the hearing. Written appraisals may be less
satisfactory because the writer is not present to answer any questions:-

The difference between the current market value without the variance and the
projected market value with the variance is the amount of econcmic injury. If the
Zoning Board of Appeals determines that this economic injury is significant, then
the applicant may be entitled to the area variance.

However, if a town official comes forward at the hearing with testimony establishing
that it is dmportant in this particular instance to enforce the Zoning Ordinance as
it is written, in order to protect the health, safety and welfare, then the application
must be denied. It is important to note that such testimony must be by a town official
or someone hired by the town to give the testimony. If the Zoning Board of Appeals
agrees with the Town Official that it is important in this case to enforce the Zoning
Ordinance as written, then the applicant is not entitled to the area variance, unless
he presents further testimony that the enforcement of the ordinance as written will
deprive him of any reasonable use of his land. If applicant proves that, then he is
entitled to the area variance.

B. The second question to be determined by the Zoning Board of hppeals is whether the
the propose will alte the essential character of the neighborhood. Will a substantial
detriment to adjoining properties be created? If it will, then the variance may

be denied. )

C. Other Grounds for Denial:

1. Wnether the variance applied for is the minimum variance that is necessary.

2. Is the variance sought one that is merely desirable for the greater enjoyment
of the property, as opposed to one that is necessary for continued practical
utilization of the premises? (Bielak v. Zoning Board of Appeals, 78 AD 2d 435),
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'_2._
STANDARDS OF PROOF - AREA VARTANCE
3. Is this hardship self-created? &an area variance cannot be denied solely
on the ground of self-created hardship, but is a factor to be considered.
4. Is the plight of the owner due to personal problems of the owner as opposed

to matters dealing with the land or buildings? While an area variance may
not be denied solely on this basis, it is a factor to be considered.



Area Variances Standards

The state statues delfine area variances as: "the autherization by
the zoning board of appeals for the use of land in & manner which
is not zllowed by dimensional or physical reguirements o©f  the

applicable zoning regulations.”
General City Law, 81-b(1)

The state statues then go on to provide the zoning board with the
standards for granting the area variances;

"{b) In making it's determination, the zoning board shall take
into consideration the benefit to the applicant if the variance is
granted, as weighed against the detriment to the health, safety and
welfare of the neighborhood or community by such grant. In making
such determination the board shall also consider:

{1} whether an undesirable change will be prcduced in the
character of the neighborhood or a detriment to nearby properties
will be created by the granting of the ares variance;

{(2) whether the benefit sought by the applicant can be
achieved by some method feasible for the applicant to pursue, other
than an area variance;

(3) whether the reguested area variance is substantial;

(4) whether the proposed variance will have an adverse effect
or impact on the physical or environmental condition 1in the
neighborhocd or district; and

(5) whether the alleged difficulty was self-created; which
consideration shall be relevant to the decision of the board of

appeals, . but shall not necessarily preclude the granting of the
area variance.

The board of appeals , in the granting of area variances, shall
grant the minimum variance that it shall deem necessary and
adequate and at the same time preserve and protect the character of
the neighborhood and the health, safety and welfare of the
community."

General City Law, B1-b(4)



Area or Dimenstonal Variances

Rrea variances may be granted where setback, frontage, lot size or
yard reguirements of this Code cannot be reasonably met. In making
it's determination the 2BA shall take into consideration the
benefit to the applicant if the variance is granted, as weighed
against the detriment to the health, safety and welfare of the
neighborhood or community by such grant. In making such
determinations the board shall also consider the following
criteria:

Please give a written response to each section.

(1) Will an undesirable change be produced to the character of the
neighborhood or a detriment to nearby properties be created by the
granting of the area variance?

{2) Can the benefit sought by the applicant be achieved by some
method, feasible to the applicant to pursue, other than an area
variance?

(3) Is the requested area variance substantial?

{4) Will the proposed variance have an adverse effect or impact on
the physical or environmental conditions in the neighborhood?

(5) Has the alleged difficulty been self-created?
This information shall be relevant to the decision of the board but
shall not necessarily preclude granting of the variance.
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Variances

One of the basic powsrs glven by lav toc s zonlng board of zppesls Is called the "variance" power, The
bosrd hes the authorlty tm fvary,' or modity, the s+rlct letter of 2 20ning ordinance or local |aw [n
cases vhere thls strict Interpretation could cause practical dlffiaiitles or unnecessary hardships for an
Imdlvidual,

Appeais boards are frequently confronfed »ith requests for varlances. There zre Tvo Types of requests
+hat come belcre the beard, and the sfandsrds by which They are Judged dl tier. Auven varlence |g 8 re=
quest to utlllzs preperty for a use or actlvity xhleh Is qnot  permlTTed by the zoning orclnence, and the
appllcant mist demonstrate "unnecessary hardshlp.  An arms vorlance |s a reguest for rellef from diman-
slonal standards contalned In the zoning ordinance, and |1 requires s demonstretion of "practical diffl-
Culf‘/-"

The baslie standards for determining unnocas?ary hardship and practical ditflailty have been establlshed
and refined by the courts In numerals casas.

Use Variance :

An Indlvidus| who wants +o utlllze preperty for a use that Is not permitted by the zoning . ordinance must
spply for a use variance. M applicant tor 2 use var lance must demonstrate unnacessary hardship by satis=
fying each of the follotlng three tests: =

14’ Unlquenass

The appllicant must prove That there ore certaln festures or condltlons of the land That are not gener~
ally applicable throaghcut The 20ne AND that ‘these festures mke |t Ilmpossible To earn  a recsonable
return vithout soms adjustment, It the teztures or condiTlons sre generz|ly appllceble Throughout the
dlstrict, a varlance shoculd aot be granted. In those sltuatlions where the dlifiailty. Is shared by
others, the reilat shauld be eccomiished by an amendmnt tc The 2oning ordlnence, nat a varlance.

2.' Reasonable Return

The appllcant must demonstrate an Inabl lity to realize 2 reasonable return under any of the wuses per-
mitted by the zoning ordinance. There mist be & "dollars and cents” proof ot the appl IEBM"S Inabl =
Ity ftoreallzs reasonable return; speculstion or quaslltative assessment-|s Inadequata. Fallure to
reallze the hlghest refurn |s not conslidered n hardship.

3, Oharecter

The applicant must prove that the requested modlflcation w!1l not changa the character or aquallty ot
the neighborhood. In addition, tha “splrit" of the ordlnance or local lew should be preserved,

The epp!llcant tor a use varlance must meet all three Tests betore +he appeals board may grant rellef, A
use varlance should not be granted |§ fthe "Unnecessary hardship! was crested by the apo) lcant, If the
appenls board grants a uss verlance to an appllicent who has tallied to meet each of the tests, It runs the
rlsk of assuming the function of the leglslative body and meking a declslon contrary fo the legisiative
infent of the zoning erdinsncs,

An Incressing number of use varlsnce requests |s ofTen the sign of an "aged" zonlng requlation, The
appeals board shoculd not clraimvent the legislatlve process by granting use varlances. Instead, the
sppeals board should advise The governing body of the need 7o reexamine and emend the Zonlng ordinancs.

Area Variance

In the case ot an area varlance, tho applicent s seeking mod! f lcat|lea ot dimenslona! standards, such as
yard requirsments, set-back |lnes, lof coverags, fronTme roquiremsnts or density regulations, so that the
preperty my be utlilzed for ona of the uses pecmltted by the zoning ordinance. The appeals board may
grant rellef it ¢the applicant con demanstrote that .sirict corpllance with the regulestions would cause
practical ditflarity. '

PLANNING DEPARTMVIENT




The determinstion of practical dititailty is a three~step process..3

1. 'Flrs‘l', the applleant must demonstrate that the appllcation of the 20ning ordlnence o hls property
causes signtiicant nconomlc fnjury.

2. Once the appllicent hes dewenstraive  sconomic P ury, then ihe o dis miet chor *ha¥ Yhe reculn-
+lon In question 1s reascnably related to & legiTimte exerclse ol Tho poilce poxer:

3, Llast, assuring the mniclpeilty has met Ifs burden of proof, the spn|lcan: sust domonstrate that the
rastrictlons, 2s strictly applled In his ceseo, cre unrelated to tho pubilc bealth, tatety or welfsre
cf the comunlty end that granting +he vorlence w111 not scversely af fect the commun!®y.

tn'meking 2 determinatlion of practicel diftiaity, the appeals boerd may c::>ns|<!er:4
T How substantlal the varlation is In relatlon to the requirement;

2, The potential attect of Incressed density on avellable munlclpal, county and state faclilties and ser-
Co'vlces;

3,' ' Whether the variance wl1} cause 2 substantlal change In The character of the nelghborhood;
4. ‘Yhether the ditflailty can feaslbly be ritlgated by some other method; or
s, shether the Interests of Justics wi 11 be sarved In granting the variance.

The appeals board should grant the minlmum rellet necessary to allev rersonable use of the land In’ques<
+1ion. Mot every appllcant for en aree verlance |s sUTom T el 1y enTlileg ToO rocelve rellaef, Each appli~
catlon should be caretully cansldersd age lnst the requirement for proof of practicel dittilaltys

Summary

The mjor dl ttsrence hetween o use vbrlance and an srea verlance lnvolvas the use of The.prooerty. An
aren variance resulfs Ina modl t leatlon of physical restrictions so that an 2l iowable use mdy be estat=
| Ished on the properTy. By contrest, & use var|anco perrlis The esTeb||stmant of & LSO whlen  )s prohib=
19ed by the zonlng ordlnance and The zoning mep. M4 is for This reason +hat the standares tor 2 use varl-
ance are moroe stringent Than the stendards establlshsd for en ares verlance.

Frequently, The appesis board is enccuraced teo make ln-gl:laﬂ\m goclslons under The guiso of use var |pnce
requasts, The zppoals bosrd should exercise coutlon when conironted viih & roguest ler & uxe varlance,

and only grant those which mdet the Tests astabl|shed for determining unnecassary herdshlp. The appenls
bosrd should resist The incllinatlen 1o correct ¢ellelencles In the zon i hg ord!lnance Through The exorclse
of Its varlance powor. I{ partlalar provislons of the zonlng ordinance are |nepproprlate or unjust, The

appesls bosrd sheuid recommnd that The Jeglslatlve body (Clty Council, Town Board, Bosrd of Trustees)
take the necesszry steps to amand the ordl nence or local lev.

lCﬂ"rg v, Stolnh|lber, 282 NY 71 (1939), VYillage of Bronxvl 1le v. Francle, 150 NYS 2d 906 (1956); Jayne
fstates v. Raynor, 22 NY 2d 417 (1968); Douglasion TTvlc hssociailon, Inc. v. Kleln, S1 NY 2d 963 (19801,

2syettevitie v. Jerrole, 53 NY 24 234 (19810

+3Fulling v, Palumbo, 21 NY 2d 30 (1967); Netlonal Merrlt, Inc. v, Werst, 41 KY 2d 438 (197N.

+4asehsbearger v. Michalls, 19 Misc 2d 909 (1959).

Department of Planning

Note: Thls Tach Memo was preparsd by the Department of Plannlng as an Informational
publlicatlon for munlcipol governments. 1t 1s not intended to be o lega! oplnion.
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Appendix B
Short Environmental Assessment Form

Instructions for Completing

Part ] - Project Information. The applicant or project sponsor is responsible for the completion of Part 1. Responses
become part of the application for approval or funding, are subject to public review, and may be subject lo further verification.
Complete Part ] based on information currently available. If additional research or investigation would be needed to fully
respond to any jtem, please answer as thoroughly as possible based on current information.

Complete all jtems in Part |. You may also provide any additional information which you believe will be nceded by or useful
to the lead agency; attach additional pages as necessary (o supplement any item.

Part 1 - Project and Sponsor Information
Name of Action or Project:

| Praject Location (describe, and attach a location map):

‘Brief Description of Proposed Action:

Name of Applicant or Sponsor: Telephone:
E-Mail: -
Address: ‘
| CityPO: State | Zip Code:
1. Does the pro-poged action enly involve lhéTcgislativc adoption of a plan, local law, ordinance, ] NO | YES_
administrative rule, or regulation? .
If Yes, attach a nasrative description of the intent of the proposed action and the environmental resources that | D
may be affected in the municipality and proceed to Part 2. If no, continue to question 2,
2. Does the proposed action 'require a permit, approva_l o?funang from any;t‘l;er governmental Agency? NO __‘YES_'
If Yes, list agency(s) name and permit or approval: D D
3.a. Total acrcage of the site of the propoéed action? - ; - acres I
b. Total acreage to be physically disturbed? __ acres
c. Total acreage (project site and any contiguous properties) owned
or controlled by the applicant or project sponsor? acres

4. Check all land uses that occur on, adjoihing and near the proposed action.
[JUrban  [JRural (non-agriculture) [ Industrial [JCommercial [JResidential {(suburban)

DOlForest ClAgriculture OAquatic  [JOther (specify):
| Oparkland

Page 1 of 4



{5 Is the propased action, | NO

ypermitied dse vader 4 2ening cemllgtios

f
|'i_.
b. Consistent with the adopted comprehensive plan? ‘7J

| 6. s the proposed action consistent with the predominant character of the existing built or natural
landscape?

| 7. ls the site of the proposed action located in, or does it adjoin, a stale listed Critical Environmental Area?

FO R VNN

8 a2 Will the proposed action result in a substantial increase in traffic above present levels?

b. Are public transportation service(s) available at or near the site of the proposed acfion?

¢. Are any pedestrian accommodations or bicycle routes available on or ncar sitc of the proposed action?

9. Does the proposed action meet or exceed the state energy code requirements?
If the proposed action will exceed requirements, describe design features and technologies:

| 10. Will the proposed action connect 10 an existing public/private water supply?

If No, describe method for providing potable water:

1), Will the proposed action con;nccl'lp existing wastewater utilitics?

If No, describe method for providing wastewater treatment-

12. a. Does the site contain a structure that is listed on either the State or National Register of Historic
Places?

b. Is the proposed action located in #n archeological sensitive area?

13. a. Does -any porl_i-on of the site of the proposed action, or l:inds-adjoining the ;;ropb_sé& action, contain
wetlands or other waterbodies regulated by a federal, state or local agency? ’

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres:

O Shorefine CIForest [J Agriculural/grasslends [ Early mid-successional
[ wetland [ Urban [ Suburban

15. Does the site ofthe_proposed action contain any species of animal, or associated habitats, listed
by the State or Federal government as threatened or endangered?

16. Is the project site located in the 100 year flood plain?

17. Will the proposed action create slorm water discharge, either from poiﬁt_or non-point sources?
If Yes,

a Will storm water discharges flow to adjacent properties? CIno [Jves

b. Will siuiin waler discharges be directed 1o established conveyance systems (runoff and storm drains)?
If Yes, bricfly describe: No [CJves
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14. ldentify the typical habitat typc;lh;l occu iy, u1 afe likely to be found on the pau;uc;(- site. Check all that apply: .




! 18 Docs the proposed action include construction or other activities that result 1n the impoundment of | NO | YES |
water or other liouids (e ¢ retention nond waste lagoon, dam)?
[T Yes, explain puipose znd size: | F—J 1 l |

. == |
| 19. Has the site of the proposed action or an adjoining property been the locatior: of an active or closed NO  YES
solid waste management facility? |
If Yes, describe: [ \ I |

| 20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoingor | NO | YES |
compleled) for hazardous waste?

1f Yes, d H =
.es escribe . :‘ | \
|

o . S — |
T AFFIRM TBAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY |
| KNOWLEDGE '

i Applicant/sponsor name: s Date: ‘

| Signature: |

Zoning Board to Fill out. Applicant does not fill out Part 2.

Part 2 - Impaci Assessment, The Lead Agency is responsible for the completion of Part 2. Answer all of the followiny
questions in Part 2 using the information contained in Parl ] and other materials submitted By the project sponsor or
otherwise available 1o the reviewer. When answering the questions the reviewer should be guided by the concept “Have my
responses been reasonable considering the scale and context of the proposed action?”

No,or | Moderate |

small to large
impact impact
may may
occur

occur

1. Will the proposed action create a material conflict with an adopted land use p]a_n or zoning
regulations?

2. Will the proposed action result in a change in the use or intensity of use of land?

3, Will the proposed action impair the character or quality of the existing community?

4. Will the proposed action have an impact on the environmental characteristics that caused the
establishment of a Critical Environmental Area (CEA)?

O ogad

5. Will the proposed action result in an adverse change in the existing level of traffic or
affect existing infrastructure for mass transit, biking or walkway?

LY YT T

Will the proposed aciion causc an increase 1o the use of energy and ii faiis io incorporate
reasunably available cocrgy conservation or renewable energy opportunities?

7. Will the proposed action impact existing:

a. public / private water supplies?

O/0O0|0000

[

OO

ojoog

b. public / private wastewater treatment utilities?

8. Will the proposed action impair the character or quality of important historic, archaeological,
‘architectural or aesthelic resources?

9. Will the proposed action resull in an adverse change to natural resources (e.g., wetlands,
waterbodies, groundwater, air quality, flora and fauna)?
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i | No,or | Moderate |

small to larpe !
impact impact
| may |y
| occur occur
: I o
10. Will the proposed action result in an increase in (be potential for erosion, flooding or drainage ' ] | l J
problems? —
11, Will the proposed action create a hazard to environmental resources or human health? | l; 1\ 1

Part 3 - Determinatiou of significance. The Lead Agency is responsible for the completion of Part 3. For every
question in Part 2 that was answered “moderate 1o Jarge impact may occur”, or if there is a need to explain why a particular
element of the proposed action may or will not result in a significant adverse environmental impact, please complete Part 3.
Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that have been included by
the project spoasor to avoid or reduce impacts. Part 3 should also explain how the lead agency determined that the impact
may or will not be significant. Each potential impact should be assesséd considering its setting, probability of occurring,
duration, irreversibility, geographic scope and magnitude, Also consider the potential for shori-term, long-term and
cumulative impacts.

“j Check this box if you have determined, based on the informalion and analysic above, and any supporting documentation, |
that the proposed action may result in one or more polentially large or significant adverse impacis and an
environmental impact statement is required. ’ '

D Check this box if you have determined, based on the informaiion and analysis above, and any supporiing documeniation,
that the proposed action will not result in any significant adverse environmental impacts.

Name of Lcaﬂg‘ency Datc
Print or Type Name of Rcsponsibié_ofﬂc_e-r in Lead Agency Title of Responsible Officer
_ Sighﬁturé of Resbbr?sible Officer in Lead Agency Signature of I_’mparer (i?diﬁér:nt_fm? I’Eponsiblc Oﬂier) ‘
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